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1. By way of this appeal, the assessee challenges the exercise of
revisional jurisdiction u/s 263 as exercised by Ld. Pr. Commissioner of
Income-Tax-30 (Pr. CIT) vide order dated 07/03/2019.
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2. We have carefully considered the arguments advanc;\ésgssg;mg?{ﬁmt?;
representatives. We have also gone through the case records and
impugned order. Our adjudication to the subject matter of appeal would be
as given in succeeding paragraphs.
3.1 Upon perusal of case records, we find that the assessee being
resident individual was assessed for year under consideration u/s 143(3) on
11/08/2017 accepting the returned income. During assessment
proceedings, it transpired that the assessee sold 39000 shares of a scrip
namely HPC Bio for Rs.22.83 Lacs and claimed Long-Term Capital Gains
exempted u/s 10(38) for Rs.21.35 Lacs. Pursuant to investigation carried
out by DGIT (Investigation), the said scrip was listed amongst 84 scrips
through which accommodation entry of exempt Long-Term Capital Gains
was provided to several beneficiaries, assessee being one of them. The
assessee submitted that it declared the said gain under Income Disclosure
Scheme, 2016 for taxation and exemption u/s 10(38) was no more
applicable in the case of the assessee. Accepting the same, the
assessment was framed by Ld.AO.
3.2 However, Ld. Pr.CIT, upon noticing that assessee offered income only
to the extent of Rs.21.35 Lacs as against sale consideration of Rs.22.83
Lacs, show-caused assessee stating that the declaration to the extent of
Rs.1.48 Lacs was not made. In other words, the Ld. Pr.CIT was of the
opinion that the purchase value of shares of Rs.1.48 Lacs was to be
disregarded and entire sale proceeds of penny stock was to be added to

the total income.
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3.3 The assessee pointed out that correct cost of shares was Rs.1.40
Lacs as against sale proceeds of Rs.22.79 Lacs, however, in both the
cases, the capital gain would remain at the same figure i.e. Rs.21.35 Lacs.
The assessee drew attention to the fact that acquisition cost of Rs.1.40
Lacs was paid from assessee’s capital account held with M/s King
Enterprises. In support, requisite evidences were adduced. The attention
was drawn to the fact that cost of Rs.1.40 Lacs was paid on 04/03/2013
vide cheque no. 61439 drawn on ICICI Bank. Therefore, the computation of
capital gain was correct and the proposed action to tax the entire sale
proceeds was uncalled for. However, not convinced, Ld. Pr.CIT opined that
entire sale consideration was to be offered as income instead of Long-Term
Capital Gains. Finally, terming the order to be erroneous and prejudicial to
the interest of revenue, the order was set aside and Ld. AO was directed to
reframe the assessment after providing proper opportunity of being heard.
Aggrieved, the assessee is under further appeal before us.
4.  Upon careful consideration of documents on record, we find that the
assessee has subscribed to public issue of HPC Biosciences Ltd. by paying
a sum of Rs.1.40 Lacs which was debited to assessee’s capital account
held with M/s King Enterprises. The said payment has been cleared from
bank account on 07/03/2013. The shares were held since 15/03/2013 which
is evident from Long-Term Capital Gain statement of assessee’s broker. In
the opinion of Ld. Pr.CIT, the cost of acquisition was also to be added to the
income of the assessee. However, unless the said payment has certain

element of undisclosed income, the same could not be said to be the
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undisclosed income of the assessee. The said cost of acquisition has been

paid by the assessee in a public issue. The payment is well supported by

documents on record. Therefore, there could be no occasion to term the

order of Ld. AO as erroneous and prejudicial to the interest of the revenue

within the meaning of Sec.263. We find the impugned order unsustainable
and therefore, quash the same.

5.  The appeal stands allowed in terms of our above order.

Order pronounced in the open court on 11" March, 2020.
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